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MP3.Com, Inc., 92 F. Supp. 2d 349, 352 (S.D.N.Y. 2000) (rejecting fair use defense even when 

the downloader already owned one purchased copy); BMG Music v. Gonzalez, 430 F.3d 888, 890 

(7th Cir. 2005) (“the only appellate decision on point has held that downloading copyrighted 

songs cannot be defended as fair use, whether or not the recipient plans to buy songs she likes 

well enough to spring for”). In Slater, the Seventh Circuit held that the defendants’ fair use 

arguments “barely pass the straight-face test” and that it was “preposterous to think that Internet 

piracy is authorized by virtue of the fair use doctrine.” 348 F.3d at 669 (cleaned up). 

Thus, “no analysis is required” because “it is obvious . . . that downloading [copyrighted 

materials] via peer-to-peer systems does not constitute fair use,” see In re DMCA § 512(h) 

Subpoena to Twitter, Inc., 608 F. Supp. 3d 868, 879 (N.D. Cal. 2022). Downloading copyrighted 

works from illegal websites to avoid the purchase price undermines a key purpose of copyright 

law: “to assure contributors to the store of knowledge a fair return for their labors.” Harper & 

Row, Publrs. v. Nation Enters., 471 U.S. 539, 546 (1985). Regardless, the result is the same 

applying the four factors to Anthropic’s piracy. 

2. Factor One: The purpose of Anthropic’s piracy was to avoid 
purchasing lawful copies. 

The first factor is the purpose and character of the use. 17 U.S.C. § 107(1). Under this 

factor, the extent to which the use is transformative “must be balanced against the commercial 

nature of the use,” and commercial nature weighs more strongly when the use is more likely to 

substitute for the original. Warhol, 598 U.S. at 532-33. 

a. Anthropic’s free downloads for a commercial purpose weigh 
sharply against fair use. 

The purpose and character of Anthropic’s use was inherently substitutive: it pirated books 

to avoid the trouble and expense of purchasing lawful copies. Like mid-2000s teenagers, 

Anthropic went to illegal websites to “get for free something they would ordinarily have to buy.” 

Napster, 239 F.3d at 1015. Anthropic does not argue—nor can it—that downloading or torrenting 

is transformative. See id. (“downloading MP3 files does not transform the copyrighted work”); 

UMG Recordings, Inc. v. MP3.Com, Inc., 92 F. Supp. 2d 349, 351 (S.D.N.Y. 2000). 

Anthropic’s use, in fact, is far worse than the piracy in Napster and MP3.com, as 

Case 3:24-cv-05417-WHA     Document 158     Filed 04/25/25     Page 13 of 33



Case 3:24-cv-05417-WHA     Document 158     Filed 04/25/25     Page 14 of 33



 

 

 

 
 

- 9 - 
PLAINTIFFS’ OPPOSITION TO ANTHROPIC’S 

MOTION FOR SUMMARY JUDGMENT 

CASE NO.  3:24-CV-05417-WHA 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the fair use exception, an individual must possess an authorized copy of a literary work.” Id. at 

843. The Court continued: “Because Atari was not in authorized possession of the Copyright 

Office copy of 10NES, any copying or derivative copying of 10NES source code from the 

Copyright Office does not qualify as a fair use.” Id.  

Other cases Anthropic cites also fit this pattern. In each case, the defendant lawfully 

obtained its initial copy before subsequently making additional copies in service of some 

transformative end result. See, e.g., Authors Guild v. Google, Inc., 804 F.3d 202, 208 (2d Cir. 

2015) (“Google Books”) (Google acquired books through “bi-lateral agreements [with] a number 

of the world’s major research libraries”); Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 90 (2d 

Cir. 2014) (“Colleges, universities, and other nonprofit institutions . . . made the books in their 

collections available for inclusion”); A.V. ex rel. Vanderhye v. iParadigms, LLC, 562 F.3d 630, 

635 (4th Cir. 2009) (Plaintiffs “submitted their papers” to Defendant); Oracle Am., Inc. v. Google 

LLC, 886 F.3d 1179, 1187 (Fed. Cir. 2018) (the Java code Google copied had been “made 

available without charge under an open source license”). None of these cases involved Internet 

piracy and each of them provides a stark contrast with the way in which Anthropic wrongfully 

acquired books in the pirated datasets. 

Search-engine thumbnail cases: Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 

(9th Cir. 2007) and Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 2003) involved search 

engines’ use of thumbnails—“reduced, lower-resolution versions of full-sized images”—to direct 

users to third-party websites with the full images. Perfect 10, 508 F.3d at 1155. These cases have 

nothing to do with piracy. The defendants did not even store full-size copies of the images—just 

the low-resolution thumbnails. See id. at 1160 (“Google does not have a copy of the images for 

purposes of the Copyright Act.”); Arriba, 336 F.3d at 815. And in Perfect 10, the plaintiff 

challenged display and distribution, but not any initial illegal acquisition. 508 F.3d at 1159. 

None of Anthropic’s cited cases excuse downloading copyrighted works for free from 

pirate websites in lieu of paying for lawful copies on the open market. And, as explained supra 

IV.B.2.b., none involve the exploitation of the expressive elements, as Anthropic has done here.  
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b. Anthropic’s Arguments About “Bad Faith” Are Irrelevant, 
Wrong, and Present Material Triable Questions That Cannot 
Be Resolved on Summary Judgment. 

Whether bad faith is a relevant consideration or not, Anthropic committed copyright 

infringement by its actions: downloading unauthorized copies of Plaintiffs’ books from illegal 

websites. That infringement was actionable from the day Anthropic downloaded those initial 

copies regardless of any contemplated or actual subsequent copying and use, and regardless of the 

state of mind of the downloader. 

In the many other cases that have analyzed whether downloading pirated works is fair use, 

the decisions did not turn on post-acquisition use. Most of these actions addressed claims of 

indirect infringement against website proprietors, where the downloaders of copyrighted content 

were the direct infringers. See, e.g., In re Aimster Copyright Litigation, 334 F.3d 643, 645 (7th 

Cir. 2003) (Posner, J.) (explaining that the “[t]eenagers and young adults” who use the Aimster 

platform “are the direct infringers”); Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 

U.S. 913, 919 (2005); Sony BMG v. Tenenbaum, 672 F.Supp.2d. 217, 226 (D. Mass. 2009). The 

question in those cases was whether the direct infringers’ downloads were fair use—and courts 

categorically answered “no” regardless of how the downloaders later used the works. Surely 

some users of peer-to-peer networks who downloaded music were also taking music lessons or 

seeking artistic inspiration, but no court has held that this subsequent conduct inoculates the 

decision to acquire a work for free instead of paying for it. Quite the opposite: Because the 

“purpose and character” of piracy is to “get for free something they would ordinarily have to 

buy,” it is not excused by some later conduct. Napster, 239 F.3d at 1015. This has nothing to do 

with “bad faith,” as Anthropic contends, but is relevant to the purpose and character of the use. 

In any event, bad faith is still a relevant consideration in this Circuit. See Perfect 10, 508 

F.3d at 1164 n.8 (reciting “the general rule that a party claiming fair use must act in a manner 

generally compatible with principles of good faith”); Triller Fight Club II LLC v. H3 Podcast, 

2023 WL 11877604, at *8 (C.D. Cal. Sept. 15, 2023) (“[u]ntil and unless the Supreme Court rules 

that the defendants’ good faith—or lack thereof—is not a relevant consideration, this Court is 

bound by the holdings of the Ninth Circuit.”).  
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That is not the case. Plaintiffs disagree that Anthropic’s use of books in training is transformative. 

But even if it were transformative, that doesn’t end the analysis. As the Court explained 

in Warhol, the first factor “is just one factor in a larger analysis.” 598 U.S. at 528-29; Harper & 

Row, 471 U.S. at 566 (calling Factor Four “undoubtedly the single most important element of fair 

use”). The Court should give all four factors due weight and reject Anthropic’s attempt to reduce 

the entire case down to whether LLM training is transformative. 

2. Factor Four: Potential market for LLM training. 

Anthropic’s unlicensed use of books in training harmed Plaintiffs by depriving them of 

licensing revenues they are owed—and that other AI companies are already paying. See Hachette 

Book Grp. v. Internet Archive, 115 F.4th 163, 192 (2d. Cir. 2024) (“impact on potential licensing 

revenues is a proper subject for consideration in assessing the fourth factor”); Malackowski Decl. 

¶¶ 39-52. Anthropic states there is no Factor Four harm because no market for books as LLM 

training data “exists or plausibly could,” MSJ at 20, but it doesn’t come close to meeting its 

burden to disprove Factor Four harm as a matter of law. See Campbell v. Acuff-Rose Music, Inc., 

510 U.S. 569, 590 (1994) (“Since fair use is an affirmative defense, its proponent would have 

difficulty carrying the burden of demonstrating fair use without favorable evidence about relevant 

markets.”); McGucken v. Pub Ocean Ltd., 42 F.4th 1149, 1163 (9th Cir. 2022).10 

a. Disputed factual questions about the licensing market for LLM 
training precludes summary judgment on fair use. 

In assessing the Fourth Factor, the Court should consider whether a defendant has 

deprived the Plaintiff of licensing revenues, provided that there is a “traditional, reasonable, or 

likely to be developed market[]” for the use in question. Am. Geophysical Union 60 F.3d at 931. 

Anthropic does not dispute that it deprived Plaintiffs of licensing revenues, but only disputes 

whether there is a burgeoning market for LLM training for Plaintiffs’ works. Because Anthropic 

cannot establish that a licensing market is unlikely to develop—beyond any dispute of fact—it 

 
10 Because Anthropic decided to move for summary judgment at this early stage, its document 
productions are ongoing. To the extent the Court finds that additional discovery could confirm 
that the fair use determination depends on material fact disputes, the Court should deny 
Anthropic’s motion under Rule 56(d). See Fed. R. Civ. P. 56(d); Fredricks Decl. ¶ 2. 
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It is irrelevant because Anthropic’s copying to train its models is nontransformative, supra IV.1.b. 

But setting that aside, Anthropic is also wrong on the law. The principle Anthropic relies on 

traces back to the Supreme Court’s decision in Campbell v. Acuff-Rose Music, Inc., and applies 

where there is some economic reason why a copyright holder may be disincentivized to license a 

particular type of transformative work. 510 U.S. at 571. For example, “when a lethal parody, like 

a scathing theater review, kills demand for the original, it does not produce a harm cognizable 

under the Copyright Act.” Id. at 591-92. There is, however, no per se rule that Factor Four is 

categorically irrelevant for any transformative use. See id. at 591 (noting that transformative use 

merely makes market harm “less certain”); Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 

169, 180 (2d Cir. 2018) (considering licensing revenues where use was “somewhat 

transformative”). Rather, “the role of the courts is to distinguish between biting criticism that 

merely suppresses demand and copyright infringement, which usurps it.” Id. at 592 (cleaned up). 

Anthropic offers no explanation for why its use here is anything like the markets addressed in 

Campbell and its progeny—e.g., criticism, parody, or commentary—nor could it.13  

c. The public benefit weighs against fair use and presents trial 
issues of fact. 

The Court must also “balance the benefit the public will derive if the use is permitted 

[against] the personal gain the copyright owner will receive if the use is denied.” Hachette, 115 

F.4th at 195. In considering public benefit, the Court must do so “[w]ithin the framework of the 

Copyright Act,” which recognizes “‘the Progress of Science and useful Arts’ is best promoted by 

laws that protect authors’ original works and permit authors to set the terms of engagement, at 

least for a limited time.” Id.; Ross Intel., 2025 WL 458520 at *10 (“Copyrights encourage people 

to develop things that help society . . . . Their builders earn the right to be paid.”). 

Here, the record confirms that the public will benefit more from a regime in which authors 

 
13 Anthropic’s other cited cases confirm its misreading. HathiTrust’s example of the sort of 
“transformative uses” for which harm “does not count” is “a negative book review . . . dissuading 
readers from purchasing copies of her book.” 755 F.3d at 99. Anthropic’s one Ninth Circuit case 
is quoted only for the unremarkable proposition that “a copyright holder cannot prevent others 
from entering fair use markets.” Tresóna Multimedia, LLC v. Burbank High Sch. Vocal Music 
Ass’n, 953 F.3d 638, 652 (9th Cir. 2020) (emphasis added).  
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4. Case 4. Same as Case 3 but his purpose further includes to write the 
parody with cowriters, so he buys one e-book and copies it for all co-
writers (they jointly write the parody). 

The analysis here is the same as to the initial acquisition of the counterfeit copy 

(infringing) and the resulting parody (arguably fair use). However, there is now a third use: the 

copies that the purchaser made for his co-writers would also be infringing acts. See 17 U.S.C. § 

106(1) (reproduction). Furthermore, the distribution to the cowriters for purpose of their common 

enterprise could also be an infringing act not excused by “fair use.” Id. § 106(3) (distribution).   

5. Case 5. Someone buys a copy of the e-book at full price and then gives it 
to a writer who uses it to write a transformative parody of the work. 

Assuming that the copy was purchased from an authorized retailer there is no 

infringement as to the receipt of that initial copy by the purchaser. As to the gift of the e-book, 

Plaintiffs assume the Court means gifting a copy of the e-book (rather than, e.g., the Kindle on 

which the ebook resides). If the gift involves making an unlicensed copy of the e-book, that 

would be an infringing act subject to a fair use analysis. As to the use by the writer, the legality of 

that use would again depend on the outcome of the fact-specific fair use analysis. 

6. Briefly explain to what extent it makes any difference for the copyright 
laws whether the work is purchased as an e-book or instead in print 
and converted by the purchaser immediately into a digital format 
before the next step. 

This coda primarily implicates the so-called “First Sale Doctrine.” Under the First Sale 

Doctrine, an individual who acquires a lawful copy of the work (e.g., per Cases 1 and 5) is free to 

dispose of that particular copy in a manner they see fit. See 17 U.S.C. § 109. However, as this 

coda specifies that the physical book purchaser immediately converts the physical book to a 

“digital format,” that is a prima facie infringing act under the statute and the digital copy is no 

longer subject to a First Sale defense. See 17 U.S.C. § 106(1) (reproduction right); U.S. v. Moore, 

604 F.2d 1228, 1232 (9th Cir. 1979). There would still be fair use analysis of this prima facie 

infringement implicating a panoply of considerations.14 See Hachette, 115 F.4th at 181-82.  

 
14 For instance, the precise manner in which the digital copy was stored could impact the results 
of that analysis. See Google Books, 804 F.3d at 227. 
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